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MEMORANDUiU
TO: Dee C. Hansen, State Engineer

Harold D. Donaldson, Directing Adjudication Engineer
Donald C. Norseth, Directing Distribution Engineer

FROM: Dallin I{. Jensen, Assistant Attorney General

RE: Duchesne River Distribution

of
and

We just received the attached Petition for Determination
Disputes, Affidavit of Ray Thomas, and Statement of Points
Authorities from E.J. Skeen.

Would each of you please look over these documents and
then we should get together and decide what our response to
them will be.

Thanks.



,,, 
.

E. J. SKEENIt SKEEN AND SKEEN
Attorneys for Petitioners
535 East 400 South
salr Lake city, utah 84102

Telephone: 363-8037

II.I THE DISTRICT COURT OF THE FOURTH JUDICIAI, DISTRICT

IN AND FOR DUCHESNE COUNTY, STATE OF UTAH

IN THE }4ATTER OF THE GE}IERAL )
DETERMIMTION OF THE RIGHTS ) PETITION FOR
TO THE USE OF AI,L THE WATER, ) OETERMTNATION
BOTH STIRFACE AND UNDERGROUND, ) OF DISPUTES
I^IITHIN THE DMINAGE AREA OF )
THE UINTAH BASIN. ) civil No. 3A 7 0

)

THE PETITION of Tabby lrrigation Co., Broadhead

Ditch Co., Farrn Cr."t Irrigation Co., a UEah corp., Rhoades

Canal Co., a Utah corp., Hicken Ditch Co., Wagstaff Ditch ao.,_

Little Farm Creek Irrigation Co., Big Spring Irrigation Co.,

Turnbow Dit.ch Co. , Brourn Ditch Co., Shanks Oitch-to.-, V"r,

Tassell Ditch Co., and tr'trright Ditcil Co., respectfully-'shows

to the court:

l. The petitioners above-named are the owners of
t tl .--\

water rights on the Duchesne River and are parties to this " 
f

proceeding.

2. This petition is filed pursuant to Section

73-4-24, UCA, and involves Water rights of less than'all of

the parties to this suit.

3. The attached affidavit describes in some detail

the disputes between the petitioners and the United States,

as Trustee for the Indians, and the Ute Indian Tribe regarding

certal-n decreed and certlficated water rights and the disfri-

bution of water under such water rights and is, by reference,

made a part of this Petition.
4. The Unired States has entered its appearance

in this proceeding by filing water users claim N_o _l?I_cover-
ing the appropriation of water for conveyance through the

Duchesne Feeder canal for storage in Midview Reservoir and

has filed other water users claims, but has filed no clairns

as trustees for the Indians setting out water rights evidencecl

by certificates of apProPriation issued by the State Engineer

and by pending applications, if aflY, and water rights generalJ.v*



referred to as reserved water rights for the use and benefit
of the Indians.

5. Petitioners are inforrned and believe that the

Ute Indian Tribe asserts and claims rights to the use of water

involved in this statutory suit for the general determination

of the water, both surface and underground, within the drain-
age area of the Uintah Basin and that the officers and repre-
sentative of said rndian Tribe have filed no claim to wacer

rights as required by law.

6. That Section 73-4-5, UCA, 1953, requires each

clai,mant to water in the above-described source to fi-le
statements of claims and section 73-4-9 provides'that the

failure to fil; claims shall result in a forfeiture of rvater

rights.

7. That for several years last past the Duchesne

River water cornmissioner has distributed the water of such

r:iver on a temporary basis under orders of the above-entitled
court to the uni;ed sLates-, as Trustee for the rndians, and to

other water users without prejudice to the rights of parties

to this suit and your petitr.oners believe that the past practice
will be followed in the irrigation season of 198r. rr appears

ll1 the hrater -suppry {9r the_ uinrah Basin will be a"riJ"* i.
1981 and that if the practice of distributing lrater on a

temporary basis is again folLovred, there rvill not be sufficient
r"a"r to satisfy the water rights of your petitioners.

8. In the year 1918, the United States Bureau of
Reclamation filed_Application No. 7781-a to obtain a right ro

divert r^rater from the Duchesne River to effect what is generall,v

knQwn as the Midview Exchange. The rvater, so diverted, is sEored

in the Midview Reservoiri and is released to satisfy Federal Court

decreed rights of the United States on Lake Fork. a tributary oI

the Duchesne River, so that Lake Fork water can be diverted up-

stream for storage in Moon Lake. The decreed water rights are

expressly limited by the decree to che use of three-acre-feet of

hrater per acre.
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9. Petitioner.s further represent that many cerEifi-

cates of aopropri.ation heretofore issued bv the Srate Engineer

of Utah to the United States, acting through the Bureau of

Indian Af f airs, impose a res triction on the waEer ri g-hts evi-

denced thereby of three acre-feet per: act:c-r.

10. Petitioners are informed ancl believe rhat in

the past the Duchesne River water commis-sioner has ignorecl the

restriction of three-acre-feer per acre set out in court decrees

and in state engineer's certificates and will ignore such

restrictions in 1981 unless otherwise ordered by the court.

11, Affiant further states that for several years

prior to 1965 the United States, acting through the Bureau of

Indian Affairs, the Ute Tribe of fndians and the Central Utah

Water Conservancy District engaged in negotiations (from which

representaLives of the petitioners and other private water righr

owners were excluded), which resulted in an agreemenr dated

September 20, 1965. Such agreement provides that certain Indian

water rights are recognized and confirmed in quancit.ies greatl;v

Ln excess of actual use of water by the Indians, their successoi:s

and assigns, and are in excess of water rights covered by

wate.r right applications and certificates on fi.le in the Sraie

Engineer's office.

12. The moving parties, and other similarly situated,

were not parties to the L965 agreement, have not ratified it,

and it- i's believed are not bOund by iE; but nevertheless the

affiant is informed and believes that the United Scaces and the

Ute Indian Trtbe claim that the ruater rights of suclr petitioners

and others similarly s j tuated are subj ec t. Co such a[.ireemenf .

13. Affiant further states that i.f the cerns of the

L965 agreement are imposed on the petitioners, there v.ri11 be irt-

sufficient water in the Duchesne River to produce crops on lands

irrigated under water rig,hts of Lhe Petitioners and others

similarly situated with the results that the scabiliry of the

ag,ricultural and IivesEock economy in the Duchesnc' lliver Drain-

ale area will be descroYed.
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I^IHEREFORE petitioners pray that chis petit'ion be set

for hearing. on a date certain and that after hearing rhe court

make and ent,er an order declaring:

thi s sui t

Tirle 73,

(1) That the United States of America is a party to

and is subjecL to the provisions of Chapter 4 of

ucA, 1953 .

(2) That the Ute Indian Tribe is a parry ro rhis

is subject t-o the provisions of Chapter 1+,'ilitle 7J,suit and

UCA, 1953

(3) That unless statements of roater users claims

are filed by the United States and by the Ute Indian Tribe

covering all appropriative and reserved rights rvithin a

reasonable time to be fixed by the court, such rights shall

be deemed forfeited.
' (4) That the decreed rights of rhe Unired States

involved in the Midview Exchange are lirnited to three-acre-feet

per acre

- (S) That the cerLificated water rights of the UniteC

States, ECting by and through the Bureau of Indian Affairs, arc

limited to three-acre-feet per acre.

(6) That <luring the 1981 irrigation season distribu-

tion of water to the United States and to the Ute In,Jian Tribe

under the said federal decree and certificates shall be limi ter!

to three-acre-feet per acre

(7) That the agreement dated September 20 , 1965,

among the United States, che Uce Tribe of Indians, and the

Central Utah hlater Conservancy District is not binding upon

the petitioners.

SKEEN AND SKEEN

E: .7.-TKEEN_
Attorneys

Byt

-L-

for Petitioners



CERTIFICATE OF MAILING

I hereby certify rhat a copy of rhe foregoing

PETrrroN FoR DETERMTNATTON oF DTSPUTES rogerher wi ch the

attached AFFIDAVIT and its attachmenE, ancl the STATEI'{ENT

OF POINTS AND AUTHORITIES v/as mailed ro rhe followins

counsel of recorcl and parties in interes t , pos Eap-.e prepaicl

addressed as follows, on the 9th day of April, i981.

Da1lin Jensen
Assistant Attorney General
30I Empire Building
23L East 400 South
salt Lake ciry, urah 84111

Uintah Ute Indian's Inc.
George R. Douglas, Jr., Process Agent
LI26 16th Street, N.I^I. , ll34
I^Iashington, D. C. 20036

United States Attorney
350 South Main
salt Lake ciry, uLah 8410r
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